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Ask questions! 

Interrupt freely! 



The Attorney Generalôs Mission  

& The Publicôs Interest 

ÅThe Attorney General oversees all charitable 
entities and solicitations in Missouri 

üThe Attorney General is the guardian of 
charitable trusts and assets.  

 

üIn short, the Attorney General can pursue almost 
every violation of the laws governing nonprofits. 

 

üGoal: Strengthen Missouriôs nonprofit sector 
Å Of course, we need to use our unique powers 

 



Attorney Generalôs Mission 

1. An efficient and successful nonprofit 
sector is absolutely essential to 
Missouriôs well-being 
Å What we do supports that goal 

2. We believe the nonprofit sector 
represents some of the best people and 
ideas in Missouri 

3. You do an incredible job ï does not get 
said enough.  



Attorney Generalôs Powers 
1. Nonprofit corporations, Chapter 355, RSMo  
ïRequire or stop a particular action, § 355.141 
Åa/k/a Ultra Vires 

ÅIncludes violations of federal law 

ïRemove Directors, § 355.356 
ÅIncludes breach of duty 

ïDissolve the corporation, § 355.726    

ïOther actions to remedy violations of law  

2. Charitable Trusts, Chapter 456, RSMo  
ïRemove Trustees, § 456.10-1001  

ïAction for breach of fiduciary duty 

ïNecessary party for modification, termination, etc. 

ïOther actions, common law is quite broad.  



Attorney Generalôs Powers 

3. Attorney General oversees charitable 

solicitations 

üAs Guardian of Charitable Assets, and 

üUnder Missouri Merchandising Practices Act, 

Chpt 407, RSMo (aka consumer fraud laws). 

ÅAggressively pursue fraudulent solicitations and 

other deceptive practices.  

ÅMaintain registration of nonprofits and professional 

fundraisers who solicit donations. 

4. Endowment Funds, Chpt. 402, RSMo  

üStop mismanagement of endowments  



Attorney Generalôs Powers 
More practical list 

ÅCommence investigations 

ïReview all records 

ïInterview anyone 

ÅTake action against just about anyone who 

has acted illegally 

ÅRemedies are as broad as our powers 

ÅFederal law counts too 

ïUltra vires act  

ïReference for what is reasonable conduct  



What happens when the Attorney 

General gets involved? 

ÅWe want to cooperate 

ïWill want information, and expect to get it 

ïWill give you an opportunity to respond before 
we take drastic or aggressive action 

ïThere are exceptions 
ÅEgregious violations 

ÅThe best way to make the Attorney General 
go away is to cooperate fully.   

ÅGoals: Rehabilitate, Remove, Punish 



What causes AGO involvement? 
üPolicy goal: Protect the integrity of the sector 

and maintain donorsô faith in nonprofits 

üMore Practical Goals: 

ïRecover diverted or misapplied assets (and stop the 

activity that led to the diversion) 

ïPrevent nonprofits from ceasing to serve their 

communities 

ïStop fraudulent solicitation activity 

üConstantly triage cases and priorities 

üHow do we choose? Top 10 list is below 



Top 10 ways to get 

investigated 
1. Clear failure to follow mission 

2. Conflicts of interest 

3. Fraud and Embezzlement, failing to 
respond and prevent 

4. Paying excess compensation 

5. Failing to operate with the needed 
transparency.   



Top 10 ways to get 

investigated 
6. Directors & Senior leadership failing to 

be sufficiently active  

7. Not filing what you should with 
government agencies. 

8. Violate fundraising laws. 

9. Misusing your endowment and restricted 
assets.  

10.Convert from Nonprofit to For-Profit 



Top 10 ways to get investigated 
5 more for charitable trusts 

1. Excess compensation and fees (covered in 

#4 on Top 10 list) 

2. Self-dealing (#4) 

3. Failure to distribute sufficient amounts (#1) 

4. Distributing to incorrect beneficiaries (#1) 

5. Poor investments (#9) 

 



#1 Failure to follow mission  

ñasleep at the wheelò 

ÅHave a duty to actively work towards fulfilling your 

mission 

ïCan you say what your organization does? 

ïExamples: the animal shelter and the micro-lender 

ÅBest practice: should have tangible, critical 

assessments of efficiency and program successes.  

ÅBad excuse #1 ñTechnically, it's legal.ò  (but what 

will your donors and constituents say). 

 



#2 Conflicts of interest 

ÅA nonprofit corporation should be above reproach.  

ÅIf any transaction gives even the appearance of a 
conflict of interest, it should be avoided. 
ïWould the media and your Mom understand? 

ÅIncludes any person you would call an insider or 
family members. 

ÅIRS, donors, media, and the general public all have 
different views of conflicts.  

üNone are good 

üLaw Í public perception 



Conflict of Interest 

Legal definition 

ÅA conflict of interest transaction is a 
transaction with the corporation in which a 
director of the corporation has a material 
interest. § 355.416, RSMo 

ÅA conflict of interest transaction is not 
voidable or the basis of imposing liability 
on a non-compensated director if the 
transaction was not unfair to the 
corporation or is approved by the board.   
§ 355.416, RSMo 



Conflict of Interest 

Approval of Conflict 

ÅA transaction in which a non-

compensated director has a conflict may 

be approved in advance if the board, 

excluding the director with an interest, 

votes to approve, believes in good faith 

that the transaction is not unfair and all 

material facts are known. § 355.416, RSMo 

ïEmphasis added 

ïIt is still a bad idea 



#3 Fraud and Embezzlement,  

Failing to respond and prevent 

ÅNonprofit corporations, and their directors, have 

a fiduciary duty to protect their assets.  

ÅWhy important? 

ïTheyôre stealing from you! 

ïOverall cost, sector-wide, was $40 billion for 2006, or 

some 13% of the roughly $300 billion given to charity 

that year. (Source: NY Times, March 29, 2008)  

ÅMany, many organizations are victims and do 

not know it 



#3 Fraud and Embezzlement,  
Failing to respond and prevent 

ÅYou are vulnerable  

ïEmbezzlement can happen to you 

ÅExamples: 

ïNancy O'Donnell sentenced on January 24, 2013 

for embezzling $209,000 from the St. Vincent de 

Paul Society at St. Josephôs in Cottleville. Source: 

stltoday.com 1/25/2013 

ïFred W. Robinson convicted of embezzling from 

Paideia Academy on March 27, 2013.  
 Source: stltoday.com 3/27/2013 

ïThese are just the ones charged and reported 



#3 Fraud and Embezzlement,  
Prevention: What I tell nonprofits 

 Must take all reasonable steps to prevent 
1. Depends on organizational size 

Å Even the smallest organizations MUST take steps  

2. What would Mad Eye Moody do? 

Å Constant Vigilance! 

Å Culture and small steps go a long way 

Å Discuss and create policies.  

3. Remember, audits are generally not designed to 

catch fraud. 



#3 Fraud and Embezzlement,  
Prevention, basic steps I tell nonprofits 
ÅCulture is most important 
ïInternal tips find most fraud 

ÅSystems that are replicable, repetitive procedures 
that produce predictable results.    
ïInternal controls 

ïPolicies and procedures 

ïChecks and balances 

ÅOversight (hard to do too much) 
ïFinancial reporting 

ïFeedback loops 



#3 Fraud and Embezzlement,  
Response 

Å Embezzlement will happen to someone here.  

Å Must take all reasonable steps in response 

1. Punish offender 
Å 72%  of nonprofits frauds resulted in termination 

Å 6% of nonprofits DID NOTHING, source: Greenlee, et al. An 

Investigation of Fraud in Nonprofit Organizations  

2. Report to law enforcement (and cooperate!)  

3. Get your money back 

Å Close whatever hole was exploited 

Á Use opportunity to strengthen your organization 

Á ACORN example 



#3 Fraud and Embezzlement,  
failing to respond and prevent 

ÅBad excuse #3 ñWe completely trusted_____ò 

ÅBad excuse #3A ñWe didnôt want our 

donations to suffer, so we didnôt tell anyoneò 

ÅBad excuse #3B ñWe thought our auditor 

would catch thatò 

ÅNot a coincidence that #3 has the most bad 

excuses! 



#4 Paying Excess Compensation 

ÅAll of your assets must go to your charitable 
purposes, and compensation must be 
reasonable.  

ÅEverything should be reasonable and justified 

ÅAvoid paying substantially more than similar 
organizations and lavish expense accounts.  
ïRemember IRS excess compensation rules 

ïExpense accounts matter 

ÅBad excuse #4 ñWe had left over money so 
figured we would go to Vegas, buy a Vette, etc.ò 



#4 Paying Excess Compensation 

Part 2 

ÅIRS forbids ñexcess benefit transactionsò 

ïAny transaction in which a nonprofit insider 

receives more than they should have for a 

particular task or service. 

ïCan be taxed at 200% of the value received. 

ÅIndependent Contractorsô compensation 

must also be reasonable 

ïProfessional fundraisers who charge a high 

percentage of funds raised are red flags 



#5 Failing to operate with the needed 

transparency.   

ÅDonors and the Public expect complete transparency  

ïExpectations get higher and higher 

ÅRemember the over-sharing friend on Facebook/Twitter/etc. 

ÅTop complaint generator 

ïPeople will leap to conclusions if lack information 

ÅBest Practice: A nonprofit should operate with as 

much transparency as possible  

ïAll records should be open AND easily accessible. 

ÅExample: all minutes, financial statements, and Form 990ôs 

should be posted online 

 

 



#5 Failing to operate with the 

needed transparency. 

ÅThe Law (and not necessarily Best Practices) 

üLaw: Missouri statutes list required corporate 
records and inspection rights for members 

üSections 355.821 ï 355.841, RSMo 

üLaw: Directors get everything  

üIRS: Make Forms 990 and 1023 publicly available  

üLaw = bare minimum 
ÅThe public expects much more than the law requires. 

ÅWill run out of donors and have embarrassing headlines 

ïLaw is not reflective of current donor expectations 



#5 Failing to operate with the 

needed transparency, example 
ÅNonprofit created to support Agency on Aging 
ï(c)(3) pass-through + own real estate 

ïPoorly drafted operating agreements + separate 
management 

ÅNP refused to provide regular updates on donations 
and details about real estate to Agency on Aging 

ÅAgency on Aging comes to Attorney General 
ïNot sure what is going on, money is going into black hole, 
canôt get info, think CEO/ED is stealingé 

ÅAG investigates 

ÅZero laws broken but: 
ïNP is now dissolved 

ïCEO/ED had horrible press 

 



#6 Directors or Senior leadership failing 

to be sufficiently active 

ÅDirectors have a fiduciary duty to be active and 
obtain sufficient information to make informed 
decisions. 

ÅDirectors must understand the organizationôs 
financial health. 

ÅThere must be regular reporting to the Board. 
ïThe directors must know all of the nonprofitôs activities 

ïDirectors must actively seek the information they need. 

ïAsk questions!!!!!!  

ÅBad excuse #6 ñWe're a volunteer board and don't 
have the time to ________.ò 



#6 Directors or Senior leadership 

failing to be active - example 









#7 Not filing what you should 

with government agencies 

Å 3 core filings: 

1. Internal Revenue Service: Form 990 

ïStates review the revocation lists 

2. Secretary of State: Annual report 

3. Attorney General: Registration 

ï If your nonprofit solicits donations (will cover in #8) 

Å Basic, but important 

ï Illustrates the digital fishbowl nonprofits operate in 



#7 Not filing what you should 

with government agencies, part 2 
ÅWhy important?  

ïSevere sanctions from agency  

ïDonors, potential donors, clients, and everyone 
else all see lack of filing. 
ÅAll information is just a click away 

ÅPublic will misinterpret 

ïWill harm your digital footprint 
ÅRating sites: BBB, Charity Navigator 

Å990 sites: Guidestar, Foundation Center 

ÅOnline giving platforms: First Giving, Crowdrise, etc. 



Actual text of email I received 
It has come to my attention that the [name] has had it's not 
for profit status revoked by the IRS !!! Yet they are 
collecting funds for Joplin and just recently had a fund 
raising for Haiti!!!!?????????? PEOPLE NEED TO BE AWARE 
THAT THE MONEY THEY ARE GIVING AND HAVE GIVEN THIS 
PAST YEAR IS NOT TAX DEDUCTIBLE!!!! Anyone with an 
estate or any amount of money NEEDS TO BE AWARE THAT 
THEY WILL HAVE TO PAY TAX ON THE "DONATION". I 
believe that the law states that they cannot continue to act 
like they are not for profit as this fraudulently represents 
their position!!!  ALL their [donors] need to be made aware 
of this!! 

 



#8 Violate fundraising laws 

1. Failure to register 
Å If you solicit donations, you may need to register 

2. Misrepresentations in solicitations 
Å Obviously, misrepresentations in soliciting 

donations are forbidden 

3. Violation of Do-Not Call rules 
Å Surprisingly easy to violate 

ü All are violations of Missouriôs consumer fraud 

laws (Chpt. 407, RSMo) 

 



#8 Violate fundraising laws 
Who needs to register 

1. All charitable organizations that solicit 
donations 
Å Definition: Any person or entity who solicits funds for any 

charitable purpose. Ä 407.453(2) 

Å Many exceptions (see next slide) 

2. All Professional Fundraisers 
Å Definition: anyone compensated by a charitable organization 

primarily for the purpose of soliciting funds. Ä 407.453(4) 

Å Does NOT include: bona fide employees who receive regular 
compensation and arenôt primarily employed for the purpose of 
soliciting funds. Ä 407.453(4) 

Å Salaried development directors are usually exempt  

Å Few exceptions here 



#8 Violate fundraising laws 
 Who does NOT have to register (Ä 407.456.2)  

 

1. Organizations recognized under § § 501(c)(3), (c)(7) or (c)(8) 

Å Only in Missouri, other states still require registration 

2. Religious organizations 

3. Educational institutions (and their related foundations) 

Å An institution with a defined curriculum, student body and 
faculty, and which conducts classes on a regular basis 

4. Fraternal, benevolent, social, and historical organizations, 

Å When solicitation is confined to the membership 

5. Hospitals  

Å Provided all fund-raising activities and solicitations are carried on 
by employees and not by any professional fund-raiser. 



#8 Violate fundraising laws 

How to register 

ÅIn Missouri 

ïFill out forms and mail in 

Åwww.ago.mo.gov/checkacharity/charityregistration 

ïContact Donna Rodenbaugh 

Å573-751-1197 

Ådonna.rodenbaugh@ago.mo.gov 

ÅOther states 

ïContact them! 



#8 Violate fundraising laws 

Other States 

ÅOther states have different requirements 
ÅMost require 501(c)(3)ôs to register 

ÅMissouri requires little compared to others 

ÅJust because youôve satisfied Missouri, does 

NOT mean youôre registered elsewhere. 

ÅConsequences may be severe.  
ÅOn September 2, 2008 Pennsylvania obtained a 

judgment of over $1,290,000 for failure to register 



If my nonprofit solicits online,  

where do we need to register? 

ÅStates created the Charleston Principles 
ï Written in 2001, i.e. well before Mark Zuckerberg got shot down on a date, went 

back to his dorm, and created Facebook while drinking away his sorrows 

ï Thus, language only addresses static websites 

Å Principles are still good, need to register if: 

1. In state where your nonprofit is domiciled (HQ, etc.) 

2. In other states if: 
A. Specifically target persons physically located in the state 

for solicitation, or 

B. Receives contributions from the state on a repeated and 
ongoing basis or a substantial basis 

 41 



The Charleston Principles in 2013 

ÅWhat is ñspecifically targetò? 

ïPosts on Twitter, Facebook, etc. 

ïSoftware platform, i.e. First Giving, Crowdrise, 

changingthepresent.org 

ÅPlatform (aka conduit) 

ÅThose who use platform 
 

 

Note: examples are good sites (if they were in trouble, they would NOT be listed). 
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#8 Violate fundraising laws 
Part 2: Misrepresentations in solicitations 

ÅObviously, misrepresentations in soliciting 
donations are forbidden 

ÅBut can be easy to do, especially with untrained 
solicitors or over-eager volunteers.  
ï% to charity, purpose of donation, how donation will 

be used, etc. 

ïIncorrect response may be a misrepresentation.  

ÅPenalties can be severe 
ïCriminal sanctions are possible, ex: State v. Richard Divers 



Who is responsible when deceptive 

acts happen in online solicitations? 

ÅYour nonprofit could have an online volunteer go rogue, or 

stretch the truth on your behalf. 

ÅOr if you are a pro fundraiser, a rogue could misuse your 

online services.  

ÅWhen are you responsible? 
ïActual knowledge of fraudulent misuse = in trouble 

ïFTC v. Neovi, 604 F. 3d 1150, Defendant engaged in an unfair 

practice thru its online services when it "engaged in a practice 

that facilitated and provided substantial assistance to a multitude 

of deceptive schemes.ñ  

ïMeans you must take some action to prevent being used as a 

facilitator for deceptive schemes.  
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Need to do something, 

but what? 
ÅThe specific actions depend on what you do, but 

would suggest these four guideposts 

ÅYou need a system that: 

1. Stops basic misuse automatically 

ï Ex: (c)(3) verification, if a pro fundraiser 

2. Detects more sophisticated attempts at fraud or misuse 

3. Requires some active effort by you 

Å no head in the sand 

4. Fixes flaws as they become known  

Å Please cooperate with law enforcement 
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#8 Violate fundraising laws 

 C. Violation of Do-Not Call rules 

ÅÄ 501(c)(3)ôs are exempt from many Do Not Call laws.   

ÅBUT everyone is subject to federal Telephone 

Consumer Protection Act, which forbids: 

ïCalling a person when: 

ÅThey have advised caller of desire not to be called 

ÅThey have advised caller of non-interest in making donation 

ÅState of Missouri can enforce 

ï$5,000 penalty per violation 

ïRecent settlement of $100,000, have gone up to $500,000 

ÅAll rules now apply to cell phones too 



#9 Misusing your endowment 
(assuming your nonprofit still has one) 

ÅMust follow restrictions on donations 
üAttorney General can enforce 

üDonors can choose to not give 

ÅMust prudently invest 
ïDuty to diversify assets  
ÅDonôt put your eggs in one basket (or auction rate securities)  
ïExample: Mortgage backed securities were once viewed as very safe  

ïDuty to prudently invest  
ÅInvest assets with all reasonable skill, care and caution 

ÅReview ALL investments, especially in a turbulent market  

ÅDuty to minimize costs 

ïDuty to supervise investments and investors 
ÅWhy? One word: Madoff 



ÅJoplin slide here 


